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Arising out of Order-In-Original No. 535/AC/Div-I/HKB/2022-23 dated
(%) 22.05.2023 passed by The Assistant Commissioner, CGST, Division-I, Ahmedabad
South.

M/s. Rakesh Bhai Kantilal Patel,

Sdieradl &1 A1 SR UdT / Pro. Of Mahakali Poly Plast,

() | Name and Address of the 21, Prathana Industeries Estate, Nr. Shakariba
Appellant Party Plot, C.T.M., Amraiwadi, Ahmedabad-
380026 '
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STTErRTY ST STfiter SreraT TATEToT SIaae Jegqq HY qehdll &, ShaT 1o T8 anaer & foeg &) @t &1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR TR T TALNETOT SreaT:-
Revision application to Government of India:

(1) esid ScuTed goF AfaREw, 1994 ff arT srad = IqTY TC GTHe’ & a1X § T &R 7
IT-ETXT % T TG 5 Sata GALeror e evefie @i, wer wxehte, B werer, e e,
=T /N, Straw €1 99w, ¥ A7, 7% fieedl: 110001 Y & St =1y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®)  Ife ATer & g & wTEe § o9 W @iRer g B 9 9T o= sae § 9
HUSHIR § TEX HOSHIR H AT o ST §¢ A #, AT Frefl o oy e # =1y ag el wrear §
T [T WUSTIR 7 T HI i WTeaT 3 10 g2 gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a facEg;y or in a
warehouse. T Fa N
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(@  WRa % e et T ar wer § FAtfia arer o) A A1t o At § STt o Sy w1 u%
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M AR o FT I Y RAT AR F arg) ([T 4T e &) Fata T & 9 g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=)  SifW ScaTed T ITTET o5 o ST o [T ST ST ST I @l TS g i} UH SaSr S 59
T T a9 3 qaTie Sn, T & gIRT 9TRa al 99 9% 47 978 § &< srfgfaaw (7 2) 1998
aTRT 109 gRT [Myg<s g T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) e S<Ted o (i) Mammest, 2001 & Faw 9 ¥ siwia _REE g @ 5u-8 ¥ &
gfaat &, YT sraer & wia snesr YN Gats & OF a9 F Siage-ereer Ta srdie sesr St a-ar
gfadl & |1 Sq eded T ST ITiRWl S9 919 @Tar § &0 e My & faiq ga=r 35-3 |
TReTRa 6 & AT & Fed o 917 S-6 ATATT hf T Y T ARyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS 1T F a7y gl G0 W Toh ATE €9 AT S F grar 94 200 /- I ST &t
SITY 3R TRt AUy Uah 1€ & SATaT gl ar 1000 /- &t 6 Fram &l g

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HHT qo, T ST UoF Td a7 L arfiehia =i & afy srdfie-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  FeF ITUTET Lo ATGRAH, 1944 Hit gRT 35-a1/35-3 o sfaia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHOET I=I8 § TATC IR F SAATET l ordfier, srdler & qraer ¥ €T o, Hvaid
STTE (e Td JaThe Tfiens =araniaer (feee) it afdm eefi fifssr, srgaememe § 2nd T,

dng«ﬁ o, 9T, FRIETR, AZHAETE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penal /:%nn%a\nd /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respective ;ﬁn tl@@,i'f@bg- of
crossed bank draft in favour of Asstt. Registar of a branch of an§®up \giblic




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) IS 39 e # FS T SR T THTAL QAT § AT TAH A G & (g B &7 A STdn
&1 o AT ST WY ¥ a%F & g ge o [ forar o w1 & suq F g wanfRufy srfiehy
AT *hT Teh YTeT AT el d ARHI Rl Toh AT (AT ST § |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

A(4) T ok ATEIT 1970 JAT WIS AT AT -1 F eiqvia Mg @Y Sqar S
AT T gereeqr AU Fofaw wrigepr % smeer § & T¥s Y U AuR & 6.50 4 T =
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) =9 A Hefera wrelt @0 FE=rer s arer et it Sl ot e Rt foRaT Strar § Sy |
L[, Frald SATET e Td AT ST ~ATaTaenr (Fraiare) Faw, 1982 ¥ AiRa 8

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, Il STUTET o T FaTehe el =amamieraer (Rede) T wi srfier % araer
¥ Sdeqq T (Demand) T €€ (Penalty) T 10% Y& SHT AT STa gl grefiie, STTEHAH Id SHT
10 #E ¥IT 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Feai IS o AT YATHT 3 Sfald, QTTHS T died i AT (Duty Demanded)|
(1) €T (Section) 11D % aga fHafRa iy,
(2) foraT era "de Hise &t i,
(3) Tae wiee fadl % oW 6 & aga <7 1l

ag & ST * wifaa ardier § qger g ST S gerr ¢ rdfier’ et R @ (g 4 a9 & e
AT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T AR 3 T Srer TR ¥ AHeT SRl {oh AUET o AT 2vS e gl qf /i Y Y
87 5 10% T TR S STaT Hhaer ave faTiad g1 a qus % 10% AT < I ST &hell &1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and pen ty ar?erdlspute
or penalty, where penalty alone is in dispute.” ~tq >,
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Rakeshbhai Kantilal
Patel, Prop, of Mahakali Polyplast, 21, Prathana Industries Estate,
Nr., Shakariba Party Plot, C.T.M. Amraiwadi, Ahmedabad-380 026
(hereinafter referred to as “the appellant”) against Order-in-Original
No. 535/AC/Div-I1/HKB/2022-23 dated 27.03.2023 (hereinafter
referred to as “the impugned order”) passed by the Assistant
Commissioner, Central GST, Division-I, Ahmedabad South

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are
holding PAN No. AOSPP8554N. On scrutiny of the data received
from the Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16,
it was noticed that the appellant had earned an income of Rs.
10,98,863/- during the FY 2015-16, which was reflected under the
heads “Sales / Gross Receipts from Services (Value from ITR)’filed
- with the Income Tax department. Accordingly, it appeared that the
appellant had earned the said substantial income by way of
providing taxable services but had neither obtained Service Tax
Registration nor paid the applicable service tax thereon. The
appellant were called upon to submit copies of Balance Sheet, Profit
& Loss Account, Income Tax Return, Form 26AS, for the said

period. However, the appellant had not responded to the letters
issued by the department.

2.1. Subsequently, the appellant were issued Show Cause Notice

wherein it was proposed to:

aj Demand and recover an amount of Rs. 1,64,829/- for F.Y.
2014-15 under proviso to Sub Section (1) of Section 73 of the
Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as ‘the Act).

b)
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of the Act.

2.2.. The SCN was adjudicated ex-parte vide the impugned order

wherein:

a)

b)

3.

The demand of service tax amounting to Rs. 1,64,829 / - was
confirmed under proviso to Sub-Section (1) of Section 73 of the

Act along with interest under Section 75 of the Act for the
period from FY 2015-16.

Penalty amounting to Rs. 1,64,829/- was imposed under
section 78 of the Act.

Penalty amounting to Rs. 10,000/~ was imposed under section

7'7(1) of the Act for failure to obtain the Service tax registration.

Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

>

That the appellant were engaged in the job work of plastic

goods by making goods as per clients requirement.

That the appellant business is exempted business on account

of two ways.

That one is that job-work is exempted from service tax under

Notification No. 25/2012-ST dated 20.06.2012.

That another is that, job-work done by the appellant is amount
to manufacturing and any process amounting to manufacture
or production of goods is not taxable services as per 66(D) (f) of

the Finance Act, 1994.

Furhter as demand is not sustainable imposition of penalty

and demand of interest also cannot sustain as promulgated by

AV -
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the Hon’ble Supreme Court in the case of CCE Vs. HMM Ltd.
[1995 (76) E.L.T. 497 (SC)]

> Impugned order has been passed ex-parte without giving
natural justice to the appellant hence OIO is not sustainable

and liable for set aside.

4. Personal hearing in the case was held on 22.12.2023. Sh.
Sourabh Singhal, Chartered Accountant, appeared on behalf of the
appellant for personal hearing. He stated that out of total turnover
of 10,98,863/- declared as sale of service in ITR, Rs. 8,65,780/- is
related to Plastic labor job work and Rs. 2,33,083/- is sale of scrap
of plastic. Hence, the client is not liable for service tax. He requested

to allow the appeal.

5. The appellant have submitted following copy of documents {1}
Income Tax Return for F.Y. 2015-16, (2) Form 26AS for F.Y. 2015-
16, (3) Profit and Loss Account & Balance Sheet for F.Y. 2014-15 &
2015-16, (4) Sample Retail Invoices and their respective delivery
note for F.Y. 2015-16.

6. 1 have carefully gone through the facts of the case, the
impugned order passed by the adjudicating authority, submissions
made in the Appeal Memorandum as well as those made during the
course of personal hearing and documents available on record. The
issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, confirming the demand
of service tax against the appellant along with interest and penalty,
in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period F.Y. 2015-16.

7. 1find that in the SCN in question, the demand has been raised

for the period FY 2015-16 based on the Income Tax Returns filed by
the appellant.
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8. It is observed that the main contentions of the appellant are

that (i) they are engaged in the business of Plastic Job work which is

exempted from service tax.

9. As regard, the contention of the appellant that the impugned

order was issued without conducting personal hearing i.e. ex-parte.

10. 1 find that in the Income Tax Return the appellant has declared

the Nature of business as

01074-0107-Engineering Goods.

From the description of the business activity no where it can be
related with plastic job work. Hence the claim of the appellant that he
is job worker, is not sustainable. However on going through the Profit
and Loss account for the period F.Y. 2014-15 it is seen that the total
turnover is Rs. 9,94,978/- only, which is below the threshold limit.
Hence, the appellant is entitled for threshold exemption under
Notification No. 33/2012-ST dated 20tk June, 2012. Accordingly, the
taxable value for the F.Y. 2015-16 is only Rs. 98,863 (Rs. 10,98,863/-
(-) 10,00,000/-). The appellant is liable to pay service tax on the
taxable value of Rs. 98,863/- only. Further interest is also payable
under section 75 of the Finance Act, 1994. Penalty will be equal to the
Service payable on the taxable value under Sectign 78. Penalty is also

liable to be paid under Section 77(1) for failure to take registration.

11. In view of the above discussions and finding, I pass the

following Order in Appeal:

11.1.The impugned order is upheld in respect of service tax to the
extent of service tax payable on the taxable value of Rs. 98,863 /- for

F.Y. 2015-16 aiong with interest under section 75 of the Act.
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11.3. I uphold the penalty equal to the service tax payable as per the

para 11.1 above under section 78 of Act.

12.  3UiaHdl gRI SRR 3Uid &1 FHueH IWied i 3 [Bar o 3|

The appeal filed by the appellant stands disposed of in above

terms.
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To,

M/s. Rakeshbhai Kantilal Patel, Appellant
Prop, of Mahakali Polyplast,

21, Prathana Industries Estate,

C.T.M. Amraiwadi, Ahmedabad-380 026.

The Assistant Commissioner, Respondent
CGST, Division-I,
Ahmedabad South

Copy to:-

The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
The Commissioner, CGST, Ahmedabad South

The Assistant Commissioner, CGST, Division I, Ahmedabad South.
The Assistant Commissioner (HQ System), CGST, Ahmedabad
South (for uploading the OIA)
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